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1 Filed Mar 14 1949 

UNITED STATES DISTRICT COURT FOR THE DISTRICT OF COLUMBIA. 

Civil Action No. 1008- ’49 

Maidie Peyton, 4400 - E Street, S. E., Washington, D. C M 

Plaintiff, 

v. 

Robert L. Pitts, 5526 - C Street, S. E., Washington, D. C., 

and 

David L. Pitts, 2202 Georgia Avenne, N. W., Washington, 

D. C., Defendants. 

Complaint. 

(Damages for Personal Injuries) 

1. The plaintiff, Maidie Peyton, is a citizen of the United 
States and a resident of the District of Columbia, and 
brings this suit in her own right; the defendants are adult 
citizens of the United States and residents of the District 
of Columbia. 

2. This cause of action arose in the District of Columbia 
and the amount in controversy exceeds, exclusive of inter¬ 
est and costs the sum of three thousand dollars, and is 
within the said Jurisdiction of this Court. D. C. Code, 1940 
Edition, Title 11, Section 306, as amended. 

3. On to wit, January 20, 1949, the plaintiff while law¬ 
fully crossing an intersection at 6th and O Streets, N. W., 
said intersection then being controlled by a signal light, 
was struck and knocked down by an automobile which was 
then being operated by the defendant David L. Pitts, negli¬ 
gently, reckless, unlawful and at an excessive rate of speed; 
that the defendant was then operating the said automobile 
as the agent of the owner and defendant Robert L. Pitts. 


4. Defendant David L. Pitts, negligently and unlawfully 

violated the following traffic regulations in force in 
2 the said District of Columbia, to wit: 

Article 3, Section 6, “At intersections where traffic is con¬ 
trolled by traffic control signals or by police officers, drivers 
of vehicles shall yield the right-of-way to pedestrians cross¬ 
ing or those who have started to cross the roadway on a 
green or “GO” signal. 

Article 4 , Section 21 (a), “Any person who drives any 
vehicle upon a highway carelessly and heedlessly in willful 
or wanton disregard of the rights or safety of others, or 
without due caution and circumspection and at a speed or 
in a manner so as to endanger or be likely to endanger any 
person or property, shall be guilty of reckless driving.” 

5. That the defendants’ automobile struck the plaintiff 
with great force which resulted in plaintiff being seriously 
injured, causing her to suffer a compound fracture of her 
right leg, lacerated left leg, serious head injuries, lacerated 
forehead, and serious internal injuries; that the use and 
function of her right leg has been permanently impaired, 
that she suffered permanent injuries to the bones, muscles 
and tissues of the head; that her nervous system was se¬ 
verely shocked and permanently impaired and she suffers 
severe headaches; that she was hospitalized from the date 
of the accident, January 20, 1949 until to wit, the 2nd day 
of March, 1949; that she suffered and will in the future 
great physical and mental pain and anguish, and she in¬ 
curred and will in the future incur Doctor’s bills and medi¬ 
cal expenses, and she lost and will in the future lose much 
time from her employment, with loss of earnings thereof, 
and her earning capacity has been permanently impaired, 
all to the damage of the plaintiff in the sum of twenty 
thousand, five hundred dollars, ($20,500.00). 

Whebefore, Plaintiff demands judgment against Robert 
L. Pitts, or David L. Pitts, or against both in the sum of 
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twenty thousand, five hundred ($20,500.00) dollars, and 
cost. 

W. Theophilus Jones, 

Attorney for the Plaintiff , 

631 - Penna. Ave., N. W. 

(DI-0068) 

Washington, D. C. 

Plaintiff Demands Trial by Jury. 


5 Filed Apr 5 1949 

Answer to Complaint. 

Come now the defendants, Robert L. Pitts and David L. 
Pitts, by and through their attorney, Wesley S. Williams, 
and for answer to the complaint filed herein, state the fol¬ 
lowing: 

1. That the plaintiff does not state sufficient grounds 
upon which relief can be granted. 

2. Defendants deny the allegations of paragraph three 
and for further answer state that the defendant David L. 
Pitts was proceeding on the proper traffic light and was 
operating the vehicle in a careful and prudent manner. 

3. Defendant denies that he was violating any traffic reg¬ 
ulations, but to the contrary that the plaintiff herself was 
contributorily negligent in that she ran out in front of the 
defendant’s car and was not possessed of her full facul¬ 
ties. 

4. For answer to paragraph five defendant is without 
sufficient information as to the nature of the injuries sus¬ 
tained by the plaintiff. 

Wherefore, the defendants and each of them pray that 
the complaint be dismissed. 

Wesley S. Williams, 

Attorney for Defendants. 
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7 Return on Service of Writ. 

I hereby certify and return, that on the 22nd day of 
April 1949, I received the within summons and complaint 
and served a copy of said snmmons and complaint by deliv¬ 
ering a copy of said snmmons and complaint to the within 
named Defendant Robert L. Pitts personally 5/4/49. 

W. Bbtjoe Matthews, 

United States Marshal . 

By C. Ramey, 

Deputy United States Marshal. 

JJELG. 


10 Filed Feb 9 - 1951 

Verdict and Judgment of Inquisition. 

This cause having come on for hearing on the 9th day 
of February, 1951 before the Court and a jury of good and 
lawful persons of this district, to wit: 


Winifred I. LaRoche 
Mitchell F. Aed 
Lois M. Young 
Adam M. Anderson 
John C. Cole 
Delbert L. Zahn 


Melba D. Abbate 
Ruby L. Tobin 
Lawrence K. Dixon 
Jesse L. Schaffer 
Harold Thome 
John I. Cumberland 


who, after having been duly sworn to well and truly ascer¬ 
tain the amount of damages sustained by the plaintiff in 
this cause as against defendants Robert L. Pitts and David 
L. Pitts and after this cause is heard and given to the jury 
in charge, they upon their oath this 9th day of February, 
1951 say that they ascertain said damages to be in the sum 
of Six Thousand Five Hundred Dollars. 
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Wherefore, it is adjudged that said plaintiff recover 
of the said defendant the sum of $6,500.00, together with 
costs. 

Harry M. Hull, 

Cleric , 


By William L. Poland, 
Deputy Clerk. 


By direction of 
Judge Matthew F. McGuire 


12 Filed Apr 16 1951 

Motion to Set Aside Judgment and for a New Trial. 

Granted and case reassigned for trial. 

McGuire , J. 

5 / 18/51 

Comes now the defendant, Robert L. Pitts, by and 
through his attorney, Robert L. Marshall, and respectfully 
moves this Honorable Court to set aside the judgment in 
the above entitled cause and to grant him a new trial for the 
following reasons: 

1. That the first knowledge he had of a judgment against 
him in this cause was when he was served with Judgment 
Creditor’s Bill, Civil Action 1141-51 on or about March 
21, 1951. 

2. That he never authorized Wesley S. Williams to act 
for him as his attorney in this case and that the answer 
filed by Wesley S. Williams on April 5, 1949 in behalf of 
David L. Pitts, his brother, and himself was unauthorized 
as to him. That personal service, according to the record, 
shows that he was not served until May 4, 1951(49), a 
month after the answer was filed. 

3. That he never received notice from anyone that the 
case was set for pretrial on January 9,1951, or for trial on 
February 9, 1951. 

4. That he never authorized his brother, David L. Pitts, 
to employ counsel for him, and that on February 9, 1951, 
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David L. Pitts was in jail at Lorton Virginia for receiving 
stolen property. 

5. That he had no knowledge of the date of trial of this 
case, and that no-one was present to protect the interests 
of this defendant, at the trial. That not even counsel for 
his brother, who was in jail, was present when the case was 
presented to the jury for a verdict as to damages. 

6. That he is not educated, has no knowledge of law nor 
legal proceedings, and is entitled to have his day in 

Court. 

13 7. That he has a good defense to this action. 

8. That his interests and the security of his whole 
family would be irreparably injured should this judgment 
be permitted to stand against him. 

9. That he is a defendant to this action not because he 
committed a tort, but because he owned the automobile 
which his brother David L. Pitts was driving when the ac¬ 
cident occurred. 

10. That the judgment was obtained by inadvertence 
and excusable neglect. 

11. And for such other reasons as will be advanced at 
the hearing of this motion. 

Robebt L. Marshall 
Attorney for defendant , 
Robebt L. Pitts 
1010 Vermont Avenue, N. W. 

• ••••••••• 

14 Filed Apr 16 1951 

Affidavit of Robert L. Pitts. 

Distbict op Columbia : ss 

Robert L. Pitts being first duly sworn, upon oath, deposes 
and says that he is a co-defendant in Civil Action 1008-49, 
that the first knowledge he had of a judgment against him 
in this action was when he was served with a Judgment 
Creditor’s Bill, Civil Action 1141-51 on or about March 21, 
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1951; that he never authorized Wesley S. Williams to act 
for him as his attorney in this case and that the answer 
filed by Wesley S. Williams on April 5, 1949 in behalf of 
David L. Pitts, his brother, and himself was unauthorized 
as to him. That according to the record, Robert L. Pitts 
was not served until May 4, 1951(49), a month after the 
answer was filed; that he never received notice of pre-trial 
on January 9,1951 nor for trial on February 9,1951; That 
he never authorized his brother, David L. Pitts to employ 
counsel for him, and that his brother was in jail at Lorton 
Virginia, the date of trial, February 9,1951; that not hav¬ 
ing knowledge of the trial date, neither he, nor his brother, 
who was in jail, nor was counsel present to protect his in¬ 
terests ; that he is uneducated has no knowledge of law or 
legal proceedings, and is entitled to have his day in Court; 
that he has a good defense to this action; that his interests 
and the security of his whole family would be irreparably 
injured should this judgment be permitted to stand against 
him; that he is a co-defendant in this action solely because 
he owned the auto in which his brother, David L. Pitts was 
riding the night of the accident; that the judgment was ob¬ 
tained by inadvertence and excusable neglect. 

Robert L. Pitts 

Subscribed and sworn to before me this 13th day of 
April, 1951. 

Francis G. Boswell, 

(Seal) Notary Public, D. C. 


16 Filed May 2-1951 

Answer to Motion to Set Aside Judgment and for a New 

Trial 

Comes now the plaintiff, Maidie Peyton, by her attor¬ 
neys, W. Theopolis Jones and T. Edward 0 ’Connell, and 
asks the Court to deny the above-captioned motion for the 
following reasons: 
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1. The motion is barred by the ten day period of limi¬ 
tation. Judgment was entered on February 9,1951 and the 
motion was not filed until April 16,1951. 

2. Before permitting the jury of inquisition to consider 
the matter of damages in this case the trial judge made a 
full and complete check to determine that the defendants 
had been personally served with process, that the case had 
been set for pre-trial on four different dates at the request 
of Wesley Williams, Esquire who had informed the Court 
that the defendants refused to respond to his repeated re¬ 
quests that they come to court to defend the case, and that 
justice required that the case be finally terminated. 

3. The defendant Robert L. Pitts was personally served 
with process by a Deputy United States Marshal on May 4, 
1949. In his motion the defendant Robert L. Pitts admits 
that he took no action of any kind in connection with the 
suit until April 16,1951 when the Motion for New Trial was 
filed. 

4. The defendant fails to offer a single excuse or ex¬ 
planation for his refusal to act for almost two years after 

having been personally served with process. 

17 5. The defendant states that he had no knowledge 

of the date of trial but carefully avoids stating that 
he had no knowledge of the pendency of the proceedings 
against him. 

6. The Motion for New Trial is dilatory and brought only 
for the purpose of delaying and impeding the plaintiff in 
her efforts to secure some compensation for the terrible 
injuries suffered by her. By his own admissions in the 
motion the defendant concedes that he took no action what¬ 
ever for almost twenty three months after personal service 
of process and offers not even a flimsy excuse for his re¬ 
fusal to act. 

7. The only exception to the ten day limitation on the 
filing of a motion for a new trial is that the motion be based 
upon newly discovered evidence. No such suggestion is 
contained in the motion. 
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For the foregoing reasons it is respectfully submitted 
that the Motion for New Trial and to Set Aside Judgment 
is barred by the rules, is without merit and should be de¬ 
nied. 

W. Theofhiltjs Jones 
T. Edward O’Connejll 
Attorneys for Plaintiff 

• ••••••••• 

18 Filed May 28 1951 

Order Granting a New Trial 

Upon consideration of the defendants motion for a new 
trial duly served and filed herein, it is, by the Court, this 
28th day of May, 1951, 

Ordered, That the defendants motion to set aside the 
verdict and to vacate the judgment, and for a new trial 
be and hereby is sustained, and that the verdict and judg¬ 
ment heretofore rendered and entered against defendants 
herein be and the same are hereby set aside and vacated, 
and that the defendants be and they are hereby granted a 
trial de novo of the issues of the above entitled case, and 
it is 

Further Ordered, That the above-entitled cause be re¬ 
ferred to the Assignment Commissioner for assignment of 
the same for hearing as a new trial in accordance with the 
foregoing order. 

Matthew F. McGuire, 

• 9 

Judge 


19 Filed May 25,1951 

Notice of Appeal 

Notice is hereby given this 25th day of May, 1951, that 
Maidie Peyton, Plaintiff hereby appeals to the United 
States Court of Appeals for the District of Columbia from 
the judgment of this Court entered on the 18th day of May, 
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1951 in favor of Robert L. Pitts and against said Maidie 
Peyton, plaintiff, in vacating a judgment for $6500.00 and 
granting a new trial to the defendant Robert L. Pitts under 
the following circumstances: Defendant Pitts personally 
served by U. S. Marshal May 4, 1949; took no action in 
case and filed no answer. Judgment entered Feb. 9, 1951. 
April 16,1951 defendant moved to vacate judgment and for 
new trial without offering any excuse whatsoever for his 
failure to act. Rules require motion to be filed within 10 
days of entry of judgment except for newly discovered evi¬ 
dence. No claim of newly discovered evidence. Neverthe¬ 
less motion granted without hearing, and without any rea¬ 
son despite defendant’s failure to offer any excuse for his 
failure to act for 22 months after personal service. 

T. Edwabd O’Connell, 
Attorney for 

Matdie Peyton 


20 Filed May 311951 

Order Staying Proceedings Pending Appeal 

This cause came on to be heard at this term on oral mo¬ 
tion of the plaintiff, by her attorney, for a stay of proceed¬ 
ings pending appeal from order vacating judgment and the 
granting of a new trial. With the consent of both parties, 
it is by the Court, this 31st day of May, 1951 
Ordered, That this cause be, and it is hereby Stayed 
pending the disposition of the said appeal. 

Boijtha J. Laws, 
Chief Judge 

























STATEMENT OF QUESTION PRESENTED. 


The single question presented is; Did the trial court 
abuse its discretion in granting a motion to vacate a de¬ 
fault judgment, twenty-two months after personal service 
of process by a deputy United States Marshal, with the de¬ 
fendant offering no explanation or excuse for his failure to 
retain a lawyer; to file an answer; or to take any action 
whatever in his own behalf in the case, until the plaintiff 
filed a judgment creditor’s bill asking for the sale of prop¬ 
erty belonging to the defendant? 
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IN THE 


United States Court of Appeals 

For the District of Columbia Circuit. 


No. 11,080. 


MAIDIE PEYTON, Appellant, 
v. 

ROBERT L. PITTS, Appellee. 


Appeal from the United States District Court for the 
District of Columbia. 


BRIEF FOR APPELLANT. 


JURISDICTIONAL STATEMENT. 

This is an appeal by appellant, plaintiff below, from an 
order vacating a judgment by default, said judgment hav¬ 
ing been entered twenty-one months after personal service 
of process on the appellee. The defendant appellee never 
retained a lawyer, never filed an answer and took no action 
except to file a motion to vacate judgment by default twenty- 
three months after personal service of process upon him, 
without offering any reason for his neglect. Jurisdiction 
was conferred on the Court below by Section 306, Title 11, 
District of Columbia Code, 1940 Edition. Jurisdiction of 
this appeal is conferred upon this Court by Secs. 1291,1294, 
Title 28, U. S. C. A. 


2 


STATEMENT OF THE CASE. 

On March 14, 1949 the plaintiff Maidie Peyton filed a 
complaint (C. A. 1008-49) in the District Court alleging that 
she had been struck by an automobile operated by the de¬ 
fendant David Pitts and owned by his brother, the defen¬ 
dant Robert L. Pitts. The complaint charged that the au¬ 
tomobile was operated “in a negligent, reckless manner and 
at excessive speed”. The complaint stated that the plaintiff 
had suffered a compound fracture of the right leg, lacera¬ 
tions of her left leg and forehead, internal injuries and seri¬ 
ous head injuries; that the plaintiff was in the hospital for 
thirty-nine days and was treated as an out-patient there¬ 
after. 

The defendant David Pitts was personally served by the 
deputy TJ. S. Marshal on March 14, 1949. The defendant 
Robert L. Pitts was personally served by a deputy U. S. 
Marshal on May 4,1949. 

Attorney Wesley Williams filed an answer on behalf of 
both defendants on April 5,1949. The answer denied neg¬ 
ligence on Part of both defendants and accused the plaintiff 
of contributory negligence. 

Pretrial hearing was had on January 9, 1951, at which 
time Mr. Williams appeared on behalf of both defendants. 

Counsel for the plaintiff was advised prior to trial by Mr. 
Williams that he had filed an appearance on behalf of both 
defendants at the request of the defendant David Pitts; 
that he had advised both defendants that the case was ready 
for trial, but had not heard from them and was unable to 
get them to come into his office to discuss the case. 

On February 9, 1951, a jury of inquisition was sworn to 
assess the damages after both defendants failed to appear 
for trial, returning a verdict in the sum of Sixty-Five Hun¬ 
dred Dollars which judgment was thereupon entered by the 
trial judge the Hon. Matthew F. McGuire. 

On March 20,1951, the plaintiff filed Judgment Creditor’s 
Bill, Civil Action No. 1141-51 asking for the appointment 
of trustees to sell a certain piece of real property with im- 
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provements listed in the land records of the District of 
Columbia as Lot 45 in Square 5292 owned by the defendant 
Robert L. Pitts subject to certain mortgages. 

On April 16, 1951, the defendant Robert L. Pitts, having 
received notice of the filing of the Judgment Creditor’s 
Bill, filed a Motion to Set Aside Judgment and for a New 
Trial. In this motion the defendant Robert L. Pitts, ad¬ 
mitting service of process on May 4, 1949, stated that he 
had not been advised of the pretrial hearing or the trial 
date; that he had not authorized his brother David to em¬ 
ploy counsel for him and that Attorney Wesley Williams 
was not authorized to file an answer for him or to act for 
him in any way in connection with the case. There was in 
the Motion to Vacate Judgment not one word of explana¬ 
tion for his failure to employ counsel; for his not filing an 
answer or for his neglecting to do one thing in defense of 
the suit against him, despite his admission of personal serv¬ 
ice of process on May 4, 1949, almost two years prior to 
his moving to Vacate Judgment; there was no allegation of 
fraud; nor was there any offer of an answer to the com¬ 
plaint. 

Plaintiff filed an opposition to the Motion to Vacate 
Judgment urging upon the trial court that the motion con¬ 
tained no word of excuse or explanation for the defend¬ 
ant’s failure to act for almost two years after personal 
service of process. 

Thereafter the trial judge, on May 18, 1951, without 
hearing, giving no reason, granted the motion to vacate 
judgment as to both defendants and at the same time re¬ 
assigned the case for trial although no answer was then, or 
has since been, filed. The trial judge vacated the judgment 
against the defendant, David L. Pitts, even though that de¬ 
fendant never asked for such generous action. The de¬ 
fendant, Robert L. Pitts, filed no proposed answer with his 
motion to vacate and to this day has filed no answer of any 
kind to the complaint. Nevertheless, the trial judge or¬ 
dered the case set down for trial and counsel were notified 
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to be ready to try the case on June 4, 1951. It was nec¬ 
essary to procure an order from Chief Judge Laws staying 
the proceedings pending the disposition of this appeal, no¬ 
tice of which was filed May 25, 1951. 

Since the vacating of the judgment the defendant, Robert 
L. Pitts, has taken advantage of the action of the trial court 
and, by stopping payment on his installment notes on the 
property which was the subject of Appellant’s Judgment 
Creditor’s Bill, has disposed of his interest therein by hav¬ 
ing the property sold by the trustees on the mortgage. The 
consideration paid for his interest in the property is not 
known to appellant, who appears at this time to have suf¬ 
fered irreparable loss at the stroke of the judge’s pen. 

ARGUMENT. 

The action of the trial judge in vacating judgment under 
the circumstances of this case was a gross abuse of dis¬ 
cretion. Of course the courts favor the vacating of default 
judgments under proper circumstances, such as excusable 
neglect or delay, inadvertence or fraud. The defendant, 
Robert L. Pitts, admits legal service of process on May 4, 
1949, in the instant case. According to his own motion 
and affidavit he did absolutely nothing thereafter until he 
received notice of the judgment creditor’s bill on March 21, 
1951. He admits that he did nothing from the time of serv¬ 
ice of process on May 4,1949 until April 16,1951, when he 
moved to vacate the default judgment against him. He 
states that he authorized no lawyer to act for him; that he 
authorized no one to file an answer for him; and that no one 
was authorized to retain a lawyer for him. He offers no 
word of explanation or excuse for his ignoring the com¬ 
plaint served upon him. He offers no proposed answer to 
the complaint and to this date has filed no answer. He fails 
to state that he expects to prevail in a new trial or that his 
rights have been violated in any way. His request to va¬ 
cate the judgment is based only on the statement that to 
let it stand would be a hardship on him. -Certainly a judg- 
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ment in a substantial amount may be a hardship on the 
party against whom it is granted. But the defendant, 
Robert L. Pitts, appears never to have thought of this for 
almost two years after being served with the complaint in 
this case. No legal reason was offered to the trial judge 
as to why the judgment should be vacated and the judge 
gave no reason whatever to justify his action in setting the 
judgment aside. The rights of the plantiff were obliterated 
in favor of a defendant who, after having proper notice, 
completely ignoring the processes of the court and the suit 
pending against him, was awarded an opportunity to defeat 
the rights of the plaintiff by disposing of the property 
sought to be sold under the judgment creditor’s bill, 
through the unprecedented and unwarranted action of the 
trial jildge in vacating judgment without any legal reason. 

Rule 60(b) of the Federal Rules of Civil Procedure pro¬ 
vides substantially as follows: On motion and upon such 
terms as are just, the court may relieve a party or his legal 
representative from a final judgment, order, or proceeding 
for the following reasons: 

1. Mistake, inadvertence, surprise or excusable neglect; 

2. Newly discovered evidence; 

3. Fraud; 

4. The judgment is void; 

5. The judgment has been satisfied, released or dis¬ 
charged ; 

6. Any other reason justifying relief. 

This rule circumscribes the power of the District Court 
to set aside a judgment. The motion of the defendant, 
Robert L. Pitts, failed to state one factual element required 
by the rule. He concedes valid service of process almost 
two years prior to his taking action to vacate the judgment. 
He says that the judgment was obtained by “inadvertence 
and excusable neglect”. But there is not one word of 
factual explanation as to what the indvertence and excus¬ 
able neglect were. The defendant, Robert L. Pitts, also 
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says in his motion that “he has a good defense to this ac¬ 
tion.” He states no word of defense in his motion; nor 
does he make any proffer of a proposed answer to the 
complaint. 

“Mere allegation of excusable neglect or inadvent- 
ence is not sufficient; practical grounds for excuse 
must be shown factually in support of motion to set 
aside judgment.” 

Ledwith v. Storkan et al., 2 F. D. R. 539. 

• ••••• 

“To open or vacate a default judgment it is not suf¬ 
ficient to allege that the applicant has a meritorious 
defense.” 

Hannel v. Serbert, 255 N. Y. S. 758; 143 Misc. 61. 

Lermox v. Meehan, 201 N. Y. S. 710; 121 Misc. 678. 

Thaler v. Thaler, 15 P. 2nd 192; 127 CaL App. 28. 

“A recognized rule of general application is that a 
judgment by default will not be vacated unless the de¬ 
fendant shows that he has a meritorious defense to 
the action.” 

Manzi v. Carlson, 180 N.E. 134; 278 Mass. 267. 

Harvey v. Slacom, 29 A. 2nd 276; 181 Md. 206. 

Martin v. Long, 120 A. 875; 142 Md. 348. 

The defendant made no assertion of surprise, and set 
forth no fact of mistake or excusable neglect. Nor did he 
assert that he had exercised diligence. This is understand¬ 
able, in view of the uncontroverted record in the case show¬ 
ing no action of any kind on his part from the time he was 
served with a copy of the complaint May 4, 1949, until the 
filing of the motion to vacate judgment on April 16,1951. 

“An application to vacate a default judgment must 
be in compliance with the requirements of the statutes 
and court rules. The application must state a proper 
ground for setting aside the default judgment and must 
present facts reasonably excusing the failure to an¬ 
swer or appear, such as a showing of surprise, mis¬ 
take or excusable neglect, and that the defendant ex¬ 
ercised due diligence.” 
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Kopec v. Svllivan, Pa. Comm. PI. 23 Erie Co. 413. 

Eastman Kodak Co. v. Osemder, 193 A. 384; 127 Pa 
Super. 332. 

W. Susqnehamia Bid. <& Loan Assn. v. Sinclair, 188 
Atl. 361; 124 Pa. Super. 133. 

Foltz v. Deshon, 249 P. 358; 122 Okla. 42. 

Richardson Machinery Co. v. Scott, 48 S. Ct. 264; 
276 U. S. 128; 72 L. Ed. 497. 

While the defendant’s motion to vacate judgment states 
that it was obtained by excusable neglect, nothing in the 
record or in the motion justifies the statement, for failure 
on the part of the defendant to take one step toward de¬ 
fending the suit against him for almost two years after 
service of process on him amounts to the ultimate in gross 
negligence. In a case wherein this question arose the Su¬ 
preme Court of California said of inadvertense: “If the 
inadvertence is wholly inexcusable, as, if it arises from 
gross negligence, the court will not look upon it kindly, and 
will have none of it.” 

Shearman v. Jorgensen, 106 CaL 483 ; 39 P. 863-4. 

• ••••• 

“The granting of relief from a judgment is subject 
to general rules of equity under which one ground of 
refusal is that of contributory fault, where before or 
after judgment complainant, or person representing 
him, failed to use care to protect his interest or, after 
ascertaining facts, failed promptly to seek redress.” 

The motion to vacate the default judgment failed in one 
of the most important requirements, that is that it should 
contain a copy of the proposed defense. 

“In this jurisdiction it is required that the applicant 
for vacation of a default judgment present or file with 
his moving papers a copy of the proposed answer and 
the motion cannot be granted unless this is done.” 

Cockrell v. Fillah, 60 App. D. C. 210; 50 F. 2nd 500. 

The trial judge paid no attention to this fundamental 
defect that the motion contained no proposed answer and in 
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addition the judge further confused matters by ordering 
the case set down for trial, when it was impossible to try 
the case without an answer, a joinder of issue or some inti¬ 
mation of what the defense was to be. To this date no an¬ 
swer has been filed on behalf of the defendant, Robert L. 
Pitts, the appellee herein. The trial judge added more 
confusion by capriciously vacating the judgment against 
David L. Pitts, who has never even suggested that the judg¬ 
ment as to him should be vacated. 

It is obvious from the record herein that the trial judge 
acted arbitrarily and capriciously in vacating the judgment 
without any legal reason whatever. The gross negligence 
of the appellee is clear on the record. He took no action in 
the case for almost two years after personal service of 
process upon him. His motion to vacate judgment contains 
not a single fact upon which the motion might be granted. 
Yet, the trial judge did grant it in an order giving no reason 
for his action. Since the motion to vacate failed to state 
one legal reason why the judgment should be vacated it is 
obvious that the only reason was the whim and caprice of 
the judge. 

“The admonition towards indulgence in the exercise 
of an allowable discretion must not betray the court 
into a meddling manifestation of assumed discretion 
in circumstances which, under the rules, do not bring 
discretion into operation.” 

Ledioith v. Storkan (Supra). 

“The vacation of a default judgment duly entered 
without fraud or overreaching is not an action which 
the court should take arbitrarily or as a courtesy or 
favor to the losing party.” 

Ledwith v. Storkan (Supra). 

• ••••• 

“The discretion referred to is not the power of act¬ 
ing without other control than one’s own judgment. It 
is not a mental discretion to be exercised ex gratia, but 
it is a legal discretion, to be exercised in conformity 
to law. If the power of the court were discretionary 
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in the ordinary sense of the term, the practice would 
necessarily be as varied as are the temperaments of 
judges; and even in proceedings before the same judge, 
would as probably be shaped by the personal pleasures 
or annoyances of the occasion.” 

Bailey v. Taaffe, 29 Cal. 422. 

And to the same effect see HolloweU v. Darling, 32 App. 
D. C. 405. 

It is as much an abuse of discretion to vacate a judgment 
arbitrarily without legal cause as it is to deny relief in a 
proper case. Florida Cent . R. Co. v. Lake, 11 Ga. App. 290; 
75 S.E. 270. To the same effect see.: 

Riskin v. Towers, 148 P. 2nd 611; 24 Cal. 2nd 274. 

Farris v. Ball, 79 S.W. 2nd 7; 257 Ky. 683. 

Kravitz v. Lipofsky, 200 N.E. 865; 294 Mass. 80. 

Wright v. Lindsay, 140 S.W. 2nd 793; 24 Tenn. App. 

77. 

CONCLUSION. 

The record herein clearly shows a shocking abuse of dis¬ 
cretion on the part of the trial judge. The plantiff appel¬ 
lant had complied with all rules of law and procedure, seek¬ 
ing only to be compensated for terrible physical injuries 
suffered when struck by an automobile of the defendant, 
operated in a careless and negligent manner. Twenty-one' 
months after service of process, no action of any kind hav¬ 
ing been taken by defendant appellee, default judgment was 
entered. Property belonging to the appelee was found and 
a judgment creditor’s bill filed by appellant asking that it 
be sold to satisfy her judgment. Then and only then did 
appellant act. He filed a motion to vacate the judgment 
without stating one legal reason or fact why it should be 
vacated. The trial judge granted the motion without giving 
any reason for so doing. The appellee promptly defaulted 
on his first trust note, causing the trustees to sell the prop¬ 
erty. What consideration the appellee received for his 
share of the property is to the appellant unknown. Appel- 
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lant is a lady of limited means, advanced in years and in 
poor health as a result of her injuries. At this time, all she 
has derived from this case is the bitter picture of coming 
into court seeking redress for her injuries, faithfully ob¬ 
serving all the rules, then, at the stroke of a judge’s pen, 
being deprived of her legal rights, in favor of a grossly de¬ 
linquent defendant, upon whom no conditions were imposed 
to insure that he would not take advantage of the court’s 
generosity by disposing of his property. Since the record 
herein shows no equitable or legal reason for vacating the 
default judgment, it is respectfully submitted that the order 
vacating judgment and granting a new trial should be re¬ 
versed. 

T. Edwaed O’Connell, 

W. Theophilus Jones, 

Attorneys for Appellant. 












